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Court of Appeals of the District of Columbia 


No. 5921. 

R. Lee Horton, Appellant, 


vs. 


Maurice E. Horton et al. 


a Supreme Court of the District of Columbip. 

Equity. No. 54704. 

R. Lee Horton, Plaintiff, j 

vs. | 

Maurice E. Horton and M. E. Horton, Inc., a Corporation, 

Defendants. 

I 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Couijt of the 
District of Columbia, at the City of Washington^ in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 


Holding 


1 Filed December 10, 1932. 

In the Supreme Court of the District of Columbia, 

an Equity Term. 

Equity. No. 54704. 


R. Lee Horton, 1200 Hamilton Street Northwest, Wash¬ 
ington, D. C., Plaintiff, 

vs. 

I 

Maurice E. Horton, M. E. Horton, Inc., a Corporation, 
618 C Street Southwest, Washington, D. C., Defend¬ 
ants. 

1—5921a 
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R. LEE HORTON VS. MAURICE E. HORTON ET AL. 


Second Amended Bill of Complaint for Mandatory Injunc¬ 
tion , an Accounting , and to Declare Trust. 

To the Justices of the Supreme Court of the District of 

Columbia : 

Your plaintiff respectfully represents as follows: 

1. That he is a Citizen of the United States and a resi¬ 
dent of the District of Columbia, and brings this suit in 
his own right. 

2. That the defendant, Maurice E. Horton, is a resident 
of the District of Columbia, and a Citizen of the United 
States and is sued in his own right. 

3. That the M. E. Horton, Inc., is a Corporation, organ¬ 
ized and existing under the laws of the State of Delaware, 
and doing business in the District of Columbia, at 620 C 
Street, Southwest. 

4. That your plaintiff and the defendant Maurice E. Hor¬ 
ton, are brothers. 

5. That during the year 1891, your plaintiff was engaged 
in the operation of a grocery business in the said District, 
and during the following year, because of his absolute and 

complete confidence in his brother, the defendant 
2 Maurice E. Horton, your plaintiff gave to the said 
defendant Horton, a one-half interest in the said 
business so conducted by the said plaintiff. 

6. That thereafter during the year 1903, your plaintiff 
sold to his brother, the said defendant Maurice E. Hor¬ 
ton, the remaining one-half interest then owned by your 
plaintiff in the aforesaid business; and the said plaintiff 
did receive as part of the purchase price thereof, notes se¬ 
cured by a chattel mortgage on the equipment and goods 
of said business; that the said business which was then 
conducted in the name of Maurice E. Horton, was not, at 
that time, a Corporation. 

7. That thereafter your plaintiff received from his 
brother, the said defendant Maurice E. Horton, a letter 
or a telegram requesting him to return and to release 
the aforesaid chattel mortgage prior to its payment, in 
order to aid the business in securing the credit that it 
then needed. 

8. That thereafter, your plaintiff having complete and 
absolute confidence in his brother, the defendant Maurice 
E. Horton, and relying on the above representations made 
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R. LEE HORTON VS. MAURICE E. HORTON ET a|l. 

by the said defendant, released the said chattel jnortgage 
without receiving payment for the amount secured by it, 
but some time thereafter your plaintiff did receive pay¬ 
ment for the said notes secured by said chattel mortgage 
from the defendant, Maurice E. Horton. 

9. That thereafter your plaintiff returned to the City of 
Washington, District of Columbia, and there engaged in a 
similar business, which he conducted for a lorig period 
of time; during the last year in which the said plaintiff 
operated his business, he earned a net profit of no less 
than $6,500.00, or an average net profit of $125.00 £>er week. 

10. That on or about May of 1918, the defendant Mau¬ 
rice E. Horton, communicated with the sdid plain- 

3 tiff, advised him that he, the said Mauricej E. Hor¬ 
ton, needed him, the said plaintiff, to hel$ conduct 
the said defendant’s business. That the said defendant 
represented that he needed someone whom he could trust 
and upon whom he could depend, and requested the said 
plaintiff to terminate his business and aid the said de¬ 
fendant Horton in the operation of his business that the 
defendant Horton assured the said plaintiff that }ie would 
realize as much from aiding him in the operation of his, 
the said defendant Horton’s business as the said plaintiff 
made or could make in his own business. And the said 
defendant Horton further assured the said plaintiff that 
he would be employed permanently in the business con¬ 
ducted by the said plaintiff or any business whicfy he con¬ 
trolled. 

11. That having complete and absolute confidence in his 
brother, the defendant Horton, and without questioning his 
motive or integrity, but relying absolutely upon the afore¬ 
said assurance made by the said defendant Horton, your 
plaintiff terminated and ceased the operation of his said 
business and engaged in the operation of the business then 
and there conducted by the defendant Horton, and devoted 
his entire time, skill, energy and efforts toward furthering 
and improving the said defendant’s business. 

12. That prior to the time that the said plaintiff J engaged 
in the operation of the said defendant’s business, j the said 
defendant Horton, requested the said plaintiff t^> accom¬ 
modate him by endorsing various notes at the Potomac 
Savings Bank, then and there situated in the District of 
Columbia, and having the utmost confidence and faith in 

2—5921a 
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R. LEE HORTON VS. MAURICE E. HORTON ET AL. 

the said defendant Horton, the said plaintiff did endorse 
numerous notes at the aforesaid Bank for the said defend¬ 
ant Horton and thereby enabled the said defendant to bor¬ 
row various sums of money for the operation of the 

4 defendant’s said business. 

13. That on, to wit, December 27,1919, the said de¬ 
fendant Horton, did have the said business incorporated 
under the name of M. E. Horton, Inc., and filed a certificate 
of the said incorporation in the Office of the Secretary of 
the State of Delaware in the City of Dover; that said Cor¬ 
poration had an authorized capital stock of 2500 shares of 
the par value of $100.00 each. That when the said plaintiff 
joined his brother, the said defendant Horton, in the opera¬ 
tion of the said defendant’s business, he drew a nominal 
salarv for his services which from time to time was in- 
creased to the sum of $60.00 per week, which amount of 
salary the said plaintiff was paid, for about five years, 
prior to March, 1932, except for a very short period of time 
during which he was paid the sum of $75.00 per week. 

14. That at the time of the said Incorporation, the said 
defendant Horton, desiring to retain the services of the 
said plaintiff as well as the services of other of his em¬ 
ployees, and desiring to build up a permanent, loyal and 
efficient organization to operate the business of the afore¬ 
said Corporation and to reward the said employees for 
their long, faithful and valuable services, to the said de¬ 
fendant Horton, the said defendant Horton did cause to 
be issued to several of the said employees certain shares of 
the capital stock of the said Corporation; and in order to 
retain the services of the said plaintiff and to reward him 
for a long, faithful and efficient services which he rendered 
to the said defendant Horton; and for the further purpose 
of giving to the said plaintiff, a source of additional income 
that would make up the differences bet'ween the amount 
that the said plaintiff was earning in his said business be¬ 
fore he discontinued the same, and the amount he was re¬ 
ceiving in salary from the said Corporation, the said de¬ 
fendant Horton caused to be issued to the said plaintiff, 
40 shares of the capital stock of the said Corporation 

5 of the par value of $100.00 per share. 

15. That on or about the first day of March, 1925, 
the defendant Horton, reported to the said plaintiff that 
it was necessary that the said stock issued to your plain- 
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tiff be assigned to the said defendant in order for the said 
defendant Horton to secure additional, needed qredit for 
the Corporation, and for that purpose alone requested the 
said plaintiff to assign his said stock to the said defendant 
Horton. 

16. That having absolute and complete confidence in his 
brother, the defendant Horton, and relying upon the afore¬ 
said representations of the said defendant Horton, the 
said plaintiff did agree and consent to assign his sjaid stock 
to the said defendant Horton for the purpose of aiding the 
said defendant Horton to secure additional credij: for the 
said defendant Corporation. 

17. That the said plaintiff relying upon the representa¬ 
tions of the said defendant Horton as aforesaid and hav¬ 
ing absolute and complete confidence in the said defendant 
Horton, assigned and delivered his said stock to the said 
defendant Horton. 

18. That thereafter, the plaintiff and the defendant 
Maurice E. Horton, did devote their entire time, [skill, ef¬ 
forts and energy in the operation and development of the 
said business; that as a result of their efforts the skid busi¬ 
ness thereafter prospered, continued to progress and 
prosper and is, at the present time, prospering and mak¬ 
ing large profits. 

19. That the said defendant Horton, shortly after the 
inception of the said Corporation, was, and stil} is, the 
President and Controlling Stockholder of the said Corpo¬ 
ration; that for a long time prior to March 1, 1932, the said 

plaintiff was Assistant Treasurer of said Corpora- 
6 tion and performed all the duties of his office 
properly, carefully, skillfully and efficiently; that 
notwithstanding the premises, the defendant, Maurice E. 
Horton, did on, to wit, March 1st, 1932, without just and 
proper cause, and without proper corporate authority, 
discharge the plaintiff, effective as of June 1, 1932^ refuse 
to pay him his salary for his services, in accordance with 
the requirements and terms of his office, and in accordance 
with the defendant’s representations and assurance, noti¬ 
fied the said plaintiff not to return to his duties as [Assist¬ 
ant Treasurer or any other office or duties and did prevent 
the said plaintiff from performing his duties as afjoresaid 
although the said plaintiff was always ready, able, and will¬ 
ing to do so. 
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20. That the representations made by the defendant 
Horton by which the said plaintiff was induced to transfer 
his said stock to the said defendant Horton, were false and 
were known to be false and were made recklessly without 
any knowledge or regard to their truth; that the said de¬ 
fendant Horton made the said representations with the in¬ 
tent that they should be acted upon by the said plaintiff and 
that the said plaintiff having complete and absolute confi¬ 
dence in his brother, the said defendant Horton, relied and 
acted upon the said representations, to his great injury. 

21. That your plaintiff is reliably informed, believes and 
therefore avers, and will prove at the trial hereof, that be¬ 
cause of the continual progress of the aforesaid business 
and the profitable condition of the same, and due to the 
large profits that had then been made in the said business, 
the defendant Maurice E. Horton, did plan, scheme and 
arrange to obtain possession of the said stock which be¬ 
longed to the said plaintiff; and that your plaintiff relying 

absolutely upon and believing the representations 

7 of the said defendant Horton, assigned his said stock 

to the said Horton without receiving any considera¬ 
tion whatsoever therefor. 

22. That because of the complete and absolute confidence 
that the plaintiff had in his brother, the defendant Horton, 
and because of the fact that the defendant Horton was, at 
the time the aforesaid representations were made, the 
President and Controlling Stockholder of the aforesaid 
Corporation, and because of the unusual influence that the 
said defendant Horton had over the said plaintiff, there 
existed a fiduciary and confidential relation between the 
said plaintiff and the said defendant Horton, which the said 
defendant Horton violated in that the said Horton, by using 
his position as President and Controlling Stockholder of 
the said Corporation, and by exercising the influence he 
had over his brother, the said plaintiff, and by making the 
misrepresentations as aforesaid caused the said plaintiff 
to transfer his said stock in said Corporation to the said 
defendant Horton without receiving any consideration 
therefor. 

23. Said plaintiff says that by reason of the complete 
faith, confidence, and the implicit trust that he had in his 
brother, the said defendant Horton, he did not question the 
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aforesaid representations and acts of the said jiefendant 
Horton until about March 1, 1932, when the defendant dis¬ 
charged the said plaintiff without just cause, and informed 
him that he was no longer to pursue his duties as Assistant 
Treasurer or any other duties in the said Company; that 
until the aforesaid date, March 1, 1932, the plaintiff did not 
harbor the slightest suspicion that his stock in ^he afore¬ 
said Corporation had been acquired by the said defendant 
Horton with any definite idea or purpose of dbfrauding 
him, the said plaintiff; that from the period fromj March 1, 
1923, until March 1, 1932, the said defendant com- 
8 mitted no act which warned this plaintiff that his 
stock in the said Corporation was not being held for 
him for the purposes aforesaid and that during The afore¬ 
said period the said plaintiff had no cause to believe that 
the said defendant Horton was not holding the ^aid stock 
for him, but, on the contrary, by his acts and cohduct, the 
said defendant Horton did represent and assure this plain¬ 
tiff that the 40 shares of stock which the defendant was 
holding for the said plaintiff or which the defendant held 
in the name of the Corporation, for the said plaintiff, were 
and belonged to the said plaintiff; that the said plaintiff 
was further led to believe in conversation with his brother, 
the said defendant Horton, prior to March 1, }932, and 
after the aforesaid stock was issued to the said plaintiff 
that the said defendant or the said defendant Corporation 
was holding the said stock in trust for him for th^ purpose 
aforementioned, and that nothing was ever said or done by 
the said defendant up to and until March 1, 1932, that 
would cause this plaintiff to believe that the aforesaid stock 
was not held in trust for him. 

24. That your plaintiff is reliably informed, believes and 
therefore avers, and will prove at the trial, that although 
the said Corporation has earned large profits, no dividends 
had been paid on the outstanding stock thereof; jhat your 
plaintiff is advised by counsel and therefore averjs that he 
is entitled to have an accounting of said profits ^nd divi¬ 
dends to be declared, and that he is entitled to have this 
accounting made by the auditor for the Supreme Court of 
the District of Columbia. 

25. That although your plaintiff has demanded of the 
said defendant Horton and of the said Corporation, through 
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its President, that his stock be re-delivered to him, 

9 the said request has been denied and refused. 

Wherefore, the premises considered, your plain¬ 
tiff prays: 

1. That writs of subpoena issue out of this Honorable 
Court directing the defendants, and each of them, to ap¬ 
pear and answer the exigencies of this Bill of Complaint. 

2. That at the final determination of the said cause this 
Court order the defendants and each of them to deliver to 
the said plaintiff 40 shares of the capital stock of M. E. 
Horton, Incorporated. 

3. That at the final determination of this cause, this Hon¬ 
orable Court declare that the stock now in the possession 
of the defendants or either of them be held in trust by the 
said defendant or either of them for the benefit of, and as 
the property of, the said plaintiff. 

4. That at the final determination of this cause, this Hon¬ 
orable Court order the defendant Corporation to account 
for, and to pay to the said plaintiff those sums due as 
profits and dividends on the said stock and that the said 
Directors of the Corporation declare such dividends by 
proper corporate action in accordance with the profits 
made. 

5. That at the final determination of this cause, this Hon¬ 
orable Court award to the said plaintiff such sum or sums 
found by the Court to be due to the said plaintiff as salary 
for his duties as Assistant Treasurer of the said Corpo¬ 
ration. 

6. That at the final determination of this cause, this Hon¬ 
orable Court order and declare the assignment of the said 
40 shares of stock to the said defendant Horton, null and 

void and of no legal effect. 

10 7. And for such other and further relief as the 
plaintiff’s case may require and as seems just and 

proper to this Honorable Court. 

R. LEE HORTON, 

Petitioner. 

MARK P. FRIEDLANDER, 

BERNARD H. CONN, 

Attorneys for Petitioner. 

Mark P. Friedlander, Bernard H. Conn, 917 15th Street 
N. W., Attorneys for Petitioner. 
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11 District of Columbia, ss : 

i 

R. Lee Horton, being first duly sworn, on oath deposes 
and says that he is the defendant in the above entitled 
cause, and that he has read the foregoing Bill of Complaint 
by him subscribed and that he knows the contents thereof; 
that those matters and things set forth on information and 
belief he believes to be true. 

R. LEE HORTON. 

j 

Subscribed and sworn to before me this 10th day of 
December, 1932. 

[notarial seal.] EVELYN R. POTTERTQN, 

Notary Public, D. C. 


12 Motion to Dismiss Second Amended 

Complaint. 

Filed December 20, 1932. 


Bill of 


Come now the defendants, Maurice E. Horton 


and M. E. 


and move 
complaint 


an 


& 


misrepre- 


Horton, Inc., a Corporation, by their attorneys, 
the Court to dismiss the second amended bill of 
filed herein, and for causes of this motion say: 

1. Said amended bill of complaint does notj state 
equitable cause of action against these defendants. 

2. Said amended bill of complaint avers no facts entitlin 
plaintiff to equitable relief. 

3. Said amended bill of complaint is defectivej in that it 
does not contain averments of fact essential to 
sentation or fraud. 

4. Said amended bill of complaint, as to essential mat¬ 
ters, avers conclusions instead of facts. 

5. The allegations of said amended bill of complaint 
show that plaintiff has been guilty of laches, and there is 
no showing that the delay which has occurred is Consistent 
with requisite diligence. 

WHITEFORD, MARSHALL & HART, 
By RINGGOLD HART, 

Attorneys for Defendants . 
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13 Order Granting Motion to Dismiss Second Amended 

Bill of Complaint. 

Filed January 4, 1933. 
******* 


This cause came on to be heard at this term upon the 
motion of the defendants Maurice E. Horton and M. E. 
Horton, Inc., a Corporation, to dismiss the second amended 
bill of complaint filed herein by plaintiff, and thereupon, 
upon consideration thereof, it is, by the Court, this 4th day 
of January, 1933, adjudged, ordered, and decreed that said 
motion be, and the same hereby is, granted, and that said 
second amended bill of complaint be, and the same hereby 
is, dismissed at the cost of plaintiff. 

JENNINGS BAILEY, 

Justice. 


From the above order, the plaintiff, in open Court, notes 
an appeal to the Court of Appeals of the District of Co¬ 
lumbia, and bond for costs is hereby fixed at $50 cash or 
$100 bond. 

JENNINGS BAILEY, 

Justice. 

MARK P. FRIEDLANDER, 

Attorney for Plaintiff. 


14 Memorandum. 

January 19, 1933.—Bond ($100) on appeal approved and 
filed. 

Assignment of Errors . 

Filed January 24,1933. 


The said R. Lee Horton, the plaintiff, for appeal to the 
Court of Appeals from the Order entered herein, files this, 
his Assignment of Errors, upon the appeal so taken, and 
says that the Court in granting said Order in the proceed¬ 
ings heretofore, erred as follows: 
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1. In granting defendant’s motion to dismiss the Second 
Amended Bill of Complaint. 

2. In failing to overrule the Motion of the Defendant to 
Dismiss the Second Amended Bill of Complaint. 

3. In ruling as a matter of law that the Second Amended 
Bill of Complaint did not state a cause of action, cognizable 
in equity. 

MARK FRIEDLANDE|R, 
BERNARD H. CONN, 

Attorneys for Plaintiff . 

Service of copy of this Assignment of Error^ received 
and acceptance noted this 24 day of January, 1933. 

WHITEFORD, MARSHALL & HART, 

Attorneys for Defendants, 
By RINGGOLD HART. 

15 Designation of Record. 


Filed January 24, 1933. 

i 

######!* 


The plaintiff, R. Lee Horton, having perfected an appeal 
herein to the Court of Appeals of the District of Columbia, 
on January 19, 1933, hereby requests the Clerjk of the 
Supreme Court of the District of Columbia, to prepare, at 
the plaintiff’s expense, a transcript of the record on ap¬ 
peal, including therein the following papers and proceed¬ 
ings, namely: 

1. The Second Amended Bill of Complaint. 

2. Defendant’s Motion to Dismiss Second Ameiided Bill 
of Complaint. 

3. Order of Court granting Motion to Dismiss th(e Second 
Amended Bill of Complaint. 

4. Assignments of Error. 

5. Copy of this designation. 

MARK P. FRIEDLANDER, 
BERNARD H. CONN, 

Attorneys for Plaintiff. 


Service of copy of the above Designation of Record 
acknowledged this 24 day of January, 1933. 

WHITEFORD, MARSHALL & HART, 

Attorneys for Defendants, 

By RINGGOLD HART. 
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16 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 15, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein tiled, copy of which is made part of this 
transcript, in cause No. 54704 in Equity, wherein R. Lee 
Horton is Plaintiff and Maurice E. Horton et al. are 
Defendants, as the same remains upon the files and of 
record in said court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 25tli day of February, 1933. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5921. R. Lee Horton, appellant, vs. Maurice E. Horton 
et al. Court of Appeals, District of Columbia. Filed Mar. 
21, 1933. Henry W. Hodges, Clerk. 
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IN THE 


Court of appeals, ^District of Columbia 

JANUARY TERM, 1933 
- ■ —— 

No. 5921 

i 

— 

R. Lee Horton, Appellant, 
vs. 

Maurice E. Horton and M. E. Horton, Inc. 

a Corporation, Appellees 
■ —— 

APPEAL FROM THE SUPREME COURT OF THE 
' DISTRICT OF COLUMBIA j 

DISPOSITION OF CASE 

This is the plaintiff’s appeal from a Decree of the Su¬ 
preme Court of the District of Columbia, sitting as an 
Equity Court, granting the defendants’ Motion to Dis¬ 
miss the plaintiff’s Seconded Amended Bill of Complaiht. 

STATEMENT OF FACTS 

The plaintiff, the owner of 40 shares of the capital 
stock* of the defendant, M. E. Horton, Inc., was induced 
to assign this stock to his brother, the defendant, Maji- 
rice E. Horton, by fraud and misrepresentation of this 
defendant. The plaintiff filed a Bill of Complaint pray¬ 
ing the Court to set aside this assignment, to decree thfct 
this stock is held by the defendants, Maurice E. Horton 
and M. E. Horton, Inc., or either of them, in trust fyr 
the plaintiff, to require the defendants or either of thenji, 
to redeliver this stock to the plaintiff, and for other re¬ 
lief set forth in the plaintiff’s bill. While the bill in que$- 
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tion is included in the record, however, for the conveni¬ 
ence of the court, we set forth the following summary 
thereof: 

The plaintiff, R. Lee Horton, who, for some time, con¬ 
ducted a grocery business in Washington, D. C., gave a 
half interest therein to his brother, the defendant, Mau¬ 
rice E. Horton. In 1903, Lee sold the remaining half 
interest in this business to his brother Maurice, and ac¬ 
cepted as part of the purchase price thereof, notes secured 
by a chattel mortgage on the goods and equipment of this 
business. Later, Maurice asked Lee to release this chattel 
mortgage prior to the payment thereof in order to help 
Maurice establish the needed credit. Having absolute and 
complete confidence in his brother Maurice, Lee re¬ 
leased the chattel mortgage without then receiving pay¬ 
ment of the indebtedness secured by it. On numerous 
occasions, at the request of Maurice, Lee endorsed notes 
for him in order to aid Maurice in the operation of his 
business. 

(Par. 5-9 and par. 12 of Bill of Complaint). 

Thereafter, Lee returned to Washington, and engaged 
in a similar business, -which he conducted successfully 
for a long period of time. During the last year he oper¬ 
ated this business, he earned an average net profit of 
about $125.00 per week. 

About May, 19IS, Maurice sent for Lee, and informed 
him that he needed someone whom he could trust and 
depend upon to help him operate his business. He re¬ 
quested Lee to dispose of his (Lee’s) business and help 
him (Maurice) in the operation of his business, and rep¬ 
resented to Lee that he would pay him as much as he 
made or Could make in his (Lee’s) business, and that he 
would employ him permanently in his business or any 
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business controlled by him (Maurice). Having absolute 
and complete confidence in Maurice and relying uppn 
his representations,, Lee disposed of his business, En¬ 
gaged in the operation of Maurice’s business, and <$ e_ 
voted his entire time, skill and energy in improving it. 

About December 27, 1919, Maurice had his business 
incorporated under the laws of Delaware under the naijne 
of M. E. Horton, Inc., with an authorized stock of 2,^00 
shares of the par value of $100 each. Shortly afterwards, 
Maurice became and still is a director, the president, and 
controlling stockholder of the defendant corporation, j 

At first Lee drew only a nominal salary from the 4 e_ 
fendant corporation, which, from time to time, was in¬ 
creased to the sum of $60 per week. He received tijiis 
amount for a period of about five years prior to Mar<th, 
1932, except for a very short period of time during which 
he was paid the sum of $75.00 per week. ! 

Shortly after the defendant corporation was formed, !in 
order to reward Lee for his long and faithful services, 
and for the purpose of giving Lee a source of additional 
income that would make up the difference between what 
he was earning in his owm business before he discon¬ 
tinued the same, and the amount he was receiving in 
salary from the said defendant corporation, in accord¬ 
ance with the representations made by Maurice to Lee, 
Maurice caused to be issued to Lee 40 shares of the capi¬ 
tal stock of this corporation of the par value of $100 pjer 
share. Desiring to build a loyal and efficient organiza¬ 
tion and to reward his employees, including Lee, fbr 
their long and faithful services, Maurice, at this time, 
caused to be issued to several of his employees, certain 
shares of the capital stock of the defendant corporation. 

About the early part of March, 1925, Maurice asked 
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Lee to assign his (Lee’s) stock to him and represented 
that he desired this to be done for the purpose of secur¬ 
ing additional credit for the defendant corporation, and 
for that purpose only. Having the utmost confidence 
and trust in his brother Maurice, and relying absolutely 
on his representations, Lee assigned and delivered his 40 
shares of stock to Maurice. Lee and Maurice devoted 
their entire time, energy, and skill, to the development 
of the business of the defendant corporation, and as a 
result of their efforts, it grew prosperous and continues 
to prosper. For a long period of time Lee was Assistant 
Treasurer 6f the defendant corporation and performed 
his duties properly and efficiently. 

All went well until about March 1, 1932, at which 
time, without just and proper cause, Maurice discharged 
Lee, refused to pay him his salary, notified him that on 
June 1st, 1932, he w’as not to resume any of his duties 
with the defendant corporation, and prevented him from 
doing so. Although Lee numerous times demanded that 
Maurice and the defendant corporation return to him 
his 40 shares of stock, they have failed and refused to do 
so. Not until March 1, 1932, did Lee learn that the rep¬ 
resentations made to him by Maurice whereby he was 
induced to assign his stock to Maurice were false, and 
only afterwards did he learn that because of the prog¬ 
ress of the defendant corporation and the large profits 
made by it, Maurice planned and schemed to obtain 
possession of Lee’s stock in order to deprive him of his 
share of the benefit thereof. 

ARGUMENT 

Since the Lower Court did not indicate its reasons for 
granting the defendant’s Motion to Dismiss, the points 
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set forth in the defendant's Motion will be taken up! in 
order. 

We submit that it requires only an examination of tjhe 
Bill of Complaint to determine that it alleges a good 
cause of action that entitles the plaintiff to the relief |he 
seeks. 

It is elementary, that, by their Motion to Dismiss, 
the defendants admit all properly pleaded allegations of 
the Bill of Complaint. 

It is equally well settled that Equity wfill set aside 
transfers procured by misrepresentations and fraud apd 
will declare that a constructive trust exists by virtue 'of 
which the w’rongdoer holds the property as trustee for 
the defrauded party, especially in the case where a fiduci¬ 
ary or confidential relationship exists between the parties, 
as in the case at Bar. A court of Equity will closely 
scrutinize the transaction and will place the burden |of 
proof on the defendant to show that the transaction is| a 
fair one. The above principles are so w^ell established 

that it is unnecessary to cite authorities to support thejn. 

! 

POINT ONE 

The bill of complaint states a good cause of action 
which entitles the plaintiff to the equitable relief he seeks. 

To allege a case of actionable fraud it is necessary to 
set forth, (1) that the defendants made a materiaf rep¬ 
resentation; (2) that it was false; (3) that the defend¬ 
ant knew that the representation was false or was ignp- 
rant of its truth; (4) that he made it with the intejit 
that it should be acted upon by the plaintiff; (5) thpt 
the plaintiff acted and relied upon it; (6) that the plain¬ 
tiff thereby suffered injury. 

(26 C. J. 1062, and authorities cited thereunder).! 

' I 
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An examination of paragraphs 10 to 24 will disclose 
that all the above necessary elements to constitute a case 
of actionable fraud have been fully alleged. 

In support of their Motion to Dismiss the defendants 
urge that since the Bill of Complaint in question alleged 
that the plaintiff was Assistant Treasurer of the defend¬ 
ant Corporation, it follows that he had access to all the 
books and records and that since it was also alleged that 
the business of the Corporation prospered and continued 
to prosper, the plaintiff w’as fully conversant with the 
affairs of the defendant company and, therefore, the Bill 
of Complaint in question does not set forth any action¬ 
able fraud. It must be apparent that these are unjustifi¬ 
able inferences and it is submitted that there is noth¬ 
ing in the plaintiff's Bill to indicate that the plaintiff as 
Assistant Treasurer had access to all the books and rec¬ 
ords of the Company. The inference that the plaintiff 
was fully conversant with the affairs of the defendant 
Company because the Bill alleges in Paragraph 18, that 
the business prospered and continued to prosper, is 
equally unsound and untenable. 

Assuming for the purpose of argument only, however, 
that the above are proper inferences, this information 
could not possibly reveal to the plaintiff, that his brother 
would discharge him, defraud him of his stock, and re¬ 
fuse to redeliver the 40 shares of stock which were issued 
to the plaintiff. 


POINT TWO 

The plaintiff was not guilty of laches. 

The defendants next contend that the Bill shows that 
the plaintiff was guilty of laches. Again, a mere exami- 
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nation of the Bill of Complaint in question will cleanly 
reveal that the Court could not find that the defendant 
w'as guilty of laches unless it ignored a substantial pirt 
of this Bill and especially paragraph 23 thereof, which 
paragraph states, among other things, that not until 
March 1, 1932, when the plaintiff was discharged by his 
brother, the defendant, did he ever question any of the 
acts or motives of the defendant Horton, but on the con¬ 
trary, the defendant Horton represented to the plaintiff 
that his forty shares of stock, which he was induced to 
transfer to this defendant, were being held for him as 
his property. This point is so obviously devoid of t^ie 
slightest foundation that it is unnecessary to do m4re 
than to invite the Court’s examination of this Bill iof 
Complaint and especially paragraph 23 thereof. 

POINT THREE 

The stock in question was the property of the plaintiff. 

(a) Defendants contend that the plaintiff gave no cqn- 
sideration for the forty shares of stock in question be¬ 
cause of the fact that the plaintiff accepted the employ¬ 
ment of the defendant Horton upon certain definite 
terms. 

First of all, as the Bill of Complaint sets forth, the 
two brothers did not enter into any formal contract blit 
affected a loose, general agreement, the substance of 
which was to the effect that if plaintiff would terminate 

i 

his business and work for the defendant, the defendant 
would pay to the plaintiff as much as he was earning fn 
his own business, and that he further assured him of per¬ 
manent employment in his business or any business 
which he, the defendant, controlled. 

The Bill of Complaint sets forth the amount that the 
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plaintiff earned in the business he conducted before he 
entered into the employment of the defendant, sets 
forth the amount of salary he drew from the defendant 
Horton, and the defendant Corporation, and then alleges 
definitely and clearly that the defendant Horton caused 
to be issued to the plaintiff 40 shares of the capital stock 
of the defendant Corporation in order to make up the 

i 

difference between what he earned in the operation of his 
own business and the amount he received for his employ¬ 
ment by the defendant Corporation. 

It further alleges that at the time this stock was issued 
to the plaintiff, other stock of the then Corporation was 
issued to numerous other of its employees in recognition 
of their faithful services and for the purpose of main¬ 
taining a permanent and loyal organization. (See par. 9 
and 10). 

It is, therefore, obvious that there was consideration 
for the issuance of the 40 shares of stock by the defend¬ 
ant Corporation, and the defendant Horton to the said 
plaintiff, namely, the difference between what plaintiff 
earned in the operation of his owm business and the les¬ 
ser amount he received as salary from the defendant 
Corporation. It is submitted, however, that it was not 
necessary for the plaintiff to give any consideration for 
his stock; it is necessary to show only that it w’as issued 
and transferred to him or that it was his property. 

The additional remuneration was contemplated and 
agreed upon between the plaintiff and the defendant 
Horton, in their original verbal agreement. 

(b) The next point that the defendants raise is the 
fact that the issuance of the 40 shares of stock in ques¬ 
tion could not be a valid gift because the Bill of Com¬ 
plaint does not allege that there was actual delivery of 
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this stock to the plaintiff with the intent of the defejnd- 
ant to divest himself of title, dominion and control 
thereof. 

Again the defendants ignore a substantial part of the 
Bill of Complaint and we must once again invite the 
Court’s attention to the allegations of the Bill of Cdm- 
plaint and particularly paragraph 14, in wdiich it is al¬ 
leged that the defendant Horton caused to be issued to 
the said plaintiff 40 shares of the capital stock of the skid 
Corporation. Again in paragraph 16, the Court will find 
the allegations that the plaintiff agreed to and did As¬ 
sign his stock to the defendant Horton for the purpose 
of aiding the defendant Horton in securing additional 
credit for the defendant Corporation and without Re¬ 
ceiving any consideration therefor. 

In paragraph 17, it is alleged that the plaintiff As¬ 
signed and delivered the said stock to the said defendant 
Horton. It necessarily follows, therefore, that if there 
had never been a delivery to the plaintiff, the plaintiff 
could not have delivered the stock to the defendant. 
However, it is not necessary to rely on this inference be¬ 
cause the allegation in paragraph 14, that the “defend¬ 
ant caused to be issued to the said plaintiff 40 shares of 
the capital stock of the said corporation” sufficiently 
meets the requirement of delivery and all other require¬ 
ments pertaining to a valid transfer of stock. 1 

The term “issue” means delivery and surrender of pos¬ 
session. Webster’s New International Dictionary, page 
1449 (N) (V) (2 and 4). j 

The term “issue” as used in the N. I. L. means thje 
first delivery of the instrument to be in form, to a per¬ 
son who takes it as a holder. (Words and phrases, Vo 
ume 4, page 3778). 
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When the bonds are delivered to the purchaser they 
will be issued to him, which is the other meaning of the 
term. (Yesler v. City of Seattle, 25 Pac. 1014-1019). 

(Words and Phrases, Volume 4, page 3779). 

! 

The ordinary and commonly accepted meaning of “to 
issue” is to send forward, to put into circulation, to emit, 
as to issue bank notes, bonds, etc. To issue tax bills as 
ordinarily understood, necessarily includes delivery 
through some one just as Municipal bonds may be writ¬ 
ten out or printed or signed but are not issued until sent 
out, delivered, or put into circulation. (Folks vs. Yost, 
54 Mo. App. 55, 59). 

“Issue” as applied to negotiable papers means its de - 
divery (italics supplied) for use and circulation. . . . 
Germania Savings Bank vs. Village of Suspension 
Bridge, (76 N. Y. Supp. 96 and 100; 73 Hun. 590). 

There can be no doubt, therefore, that the term “issue” 
means delivery and meets all requirements necessary in 
the case at bar to allege an actual transfer of the stock 
in question, as well as a gift thereof. 

The Bill of Complaint in question clearly and fully 
sets forth that 40 shares of the capital stock of the de¬ 
fendant M. E. Horton, Inc., was issued to the plaintiff, 
that it was issued for valuable consideration and that 
acting on the false representations of his brother, the de¬ 
fendant Norton, the plaintiff was induced to and did 
assign this stock to the defendant Horton without re¬ 
ceiving consideration therefor. That although he de¬ 
manded the return of his stock wdien he learned of the 
defendant’s fraudulent scheme, the defendants failed and 

i 

refused to return the stock to the said plaintiff. 

In conclusion, we again suggest that the Court need 
only the Bill of Complaint in order to decide that it 
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states a good cause of action and that if it is objectidn- 
able, it is objectionable only because it states the details 
too fully. | 

We, therefore, respectfully submit that the Order of 
the Trial Court sustaining the defendant’s Motion |to 
Dismiss, should be overruled, so that the defendants 
may be required to answer this Bill and no longer delay 
the plaintiff in the enforcement of his rights. 

Respectfully submitted, 

Mark P. Friedlander, 

Bernard H. Conn, 

Attorneys for Plaintiff. 
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The appeal noted herein is from an order dis¬ 
missing plaintiff's second amended bill of complaint 
for mandatory injunction, an accounting and to de¬ 
clare trust. (R. 2.) Having on two prior occasions full 
opportunity to embody in his bill facts essential to 
the proper statement of his cause of action, which he 
failed to do, it was certainly incumbent upon plaintiff, 
when the opportunity was again afforded him, to set 
forth the facts of his case in a clear, concise and con¬ 


sistent manner. 


That he has again signallv failed 


IS 


evident from a close studv and analvsis of the second 

•> • 

amended bill of complaint. 

While th6 bill contains twenty-five paragraphs, and 
is therefore needlessly verbose, the allegations form¬ 
ing the basis of plaintiff’s grievances are substantially 
as follows: 


Paragraph 10. That on or about May, 1918, plain¬ 
tiff entered the employment of defendant, having been 
requested by the latter to discontinue a business there¬ 
tofore conducted by plaintiff; “that the defendant 
Horton assured the said plaintiff that he would realize 
as much from aiding him in the operation of his, the 
said defendant Horton’s business as the said plaintiff 
made or could make in his own business. And the 
said defendant Horton further assured said plaintiff 
that he would be employed permanently in the business 
conducted by the said plaintiff or any business which 
he controlled.” (R. 3.) A portion of the foregoing 
paragraph has been quoted because plaintiff’s brief 
herein, at page two, sets forth that the defendant 
agreed to pay plaintiff as much as the latter made or 
could make in plaintiff’s business, which statement is 
not supported by the record. 
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Paragraph 11. Plaintiff ceased the operation of iis 
business and entered the employ of defendant. (R. $.) 

Paragraph 13. Defendant had the business incor¬ 
porated under the name of M. E. Horton, Inc., on De¬ 
cember 27, 1919, with an authorized capital stock of 
twenty-five hundred shares (2500) of the par value of 
One Hundred Dollars ($100.00) each. That plaintiff 
from the inception of his employment up to March, 
1932, was paid a definite amount of compensation. !R. 

4 -) J 

Paragraph 14. At the time of incorporation the de¬ 
fendant desiring to retain the services of plaintiff and 
to reward plaintiff for his long, faithful and efficient 
service, and to provide a source of additional incoJne 
that would make up the difference between the amount 
that plaintiff earned from his own business and the 
amount he was receiving in salary from said cor¬ 
poration (although the corporation had not yet been 
formed and there is no allegation that the corpora¬ 
tion ever agreed to pav plaintiff any salarv what$o- 
ever), the defendant caused forty shares of the capital 
stock of said corporation to be issued to plaintiff. 
(R, 4.) j 

Paragraphs 15 and 10. On March 1, 1925, the plain¬ 
tiff, at the request of defendant, assigned the stock to 
defendant in order to secure additional needed ere 
for the corporation. (R. 4-5.) 

Paragraph 18. Thereafter the business prospered, 
continued to progress and prosper and is, at the pres¬ 
ent time, prospering and making large profits. (R. j5.) 

Paragraph 19. For a long time prior to March 1, 
1932, plaintiff was assistant treasurer of said corpora¬ 
tion and on the latter date was discharged by defen¬ 
dant without proper .corporate authority. 
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While there are many more paragraphs in the bill, 

the avermetits of some of them are so manifestly im- 

* 

material and irrelevant (notably paragraphs five to 
nine inclusively, It. 2-3, and paragraph twelve, R. 3) 
as not to require further comment, while the re¬ 
mainder have not been specifically alluded to for the 
reason that a great manv of such averments are mere 
conclusions and are repetitious statements, in some¬ 
what changed form, of the charge of fraud and deceit 
which the plaintiff makes against the defendants. 

ARGUMENT. 

I. The Amended Bill of Complaint Fails to State an 
Equitable Cause of Action Against the Defendants. 

It is difficult, if not impossible, to determine from a 
study of the amended bill of complaint whether plain¬ 
tiff predicates his right to the stock upon a contract, 
namely, that plaintiff was to have permanent employ¬ 
ment and the income from the stock was to indemnify 
plaintiff against financial loss during such employ¬ 
ment, or whether plaintiff conceives that he is entitled 
to redress in equity because the stock, which he claims, 
was a valid gift to him from defendant. In either 
case the position of plaintiff is, we respectfully submit, 
untenable. 

The only possible averments of the bill of complaint 
which can in any wise be construed as creating a con¬ 
tract between plaintiff and the defendant are con¬ 
tained in paragraph number ten. (R. 3.) A refer¬ 
ence to that paragraph will disclose the defendant did 
not agree to pay plaintiff as much as he was making 
in his own business but that the defendant assured 
the plaintiff that plaintiff would realize as much from 
aiding defendant in his business as the plaintiff made 



0 


or could make in his own business. And, it is furthjer 
alleged in this paragraph, that the defendant Hortjm 
assured plaintiff that he would be employed per¬ 
manently in the business conducted by the said defen¬ 
dant or in any business he controlled. (The amended 
bill recites that defendant Horton assured plaintiff lie 
would be employed permanently in the business con¬ 
ducted by plaintiff but it is manifest plaintiff meant de¬ 
fendant and counsel for defendants so construe the 
allegation.) Manifestly, these averments set forth no 
contract binding on either party. The language, faiijly 
construed, is susceptible of no other interpretation 
than a mere expectation or expression of opinion, On 
the part of defendant, that plaintiff’s employment with 
him would not be at a financial sacrifice, and its dura¬ 
tion could not be guaranteed indefinitely so as to bipd 
the corporation. In this connection, it is respectfully 
urged that the averments of plaintiff’s bill are cc|n- 
strued strictly against him, and if the agreement con¬ 
templated that defendant would pay plaintiff the 
amount the latter had theretofore been receiving from 
his own business, it is incumbent upon plaintiff to jso 
plead and not content himself with a conclusion th|at 
an assurance was given to this effect. Moreover, it 
is manifest that the inception of plaintiff’s employ¬ 
ment with the defendant was on a basis whereby plain¬ 
tiff was paid a regular weekly wage (R. 4), which was 
continued after the formation of the corporation, and 
which plaintiff acepted without complaint. Without 
doubt this agreement was terminable at the will of 
either party, and consequently, it cannot now be urged 
that the original contract of employment was a suf¬ 
ficient consideration for the issuance of the shares of 
stock. 
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On page eight of plaintiff’s brief, counsel takes the 
position that the defendant caused the forty shares of 
stock to be issued to plaintiff, in order to make up the 
difference between what plaintiff earned in the opera¬ 
tion of his own business and the amount he received 
for his employment from the defendant corporation. 
It is quite difficult to perceive how this point is con¬ 
trolling because the bill shows the stock was caused to 
be issued td plaintiff at the time of the formation of 
the defendant corporation and certainly, up to that 
time, plaintiff had received no compensation at all 
from the defendant corporation. However, conceding 
that the stock was issued to reimburse plaintiff for any 
loss which he mav have sustained bv reason of his hav- 

V * 

ing entered the employ of defendant or of the defen¬ 
dant corporation, then the plaintiff has a plain, ade¬ 
quate and complete remedy at law, namely, the differ¬ 
ence between the amount be received from his own 
business and the amount he received from the defen¬ 
dant or the defendant corporation. 

THERE WAS NO VALID GIFT OF THE STOCK. 

In paragraph thirteen (R. 4) it is recited that the 
business was incorporated under date of December 27, 
1919, and in paragraph fourteen (R. 4) plaintiff sets 
forth, in effect, that the defendant, Maurice E. Horton, 
desiring to retain the services of plaintiff and to re¬ 
ward plaintiff for his long, faithful and efficient ser¬ 
vice, and to provide a source of additional income for 
the plaintiff, caused forty shares of the capital stock 
of said corporation to be issued to plaintiff. 

In paragraph thirteen of the bill, plaintiff recites 
that he was compensated on a weekly basis by defen- 


dant. Plaintiff was under a legal duty, when so em¬ 
ployed by the defendant, or by the corporation, to do 
everything possible to further the interests of his 
employer. It must necessarily follow, therefore, jthat 
any promise based upon a person doing that which he 
is legally bound to do is without consideration. |The 
only theory upon which the alleged transfer of ^tock 
can be upheld is that there was a valid gift of the stock 
in question. However, in order to constitute a valid 
gift of property inter vivos , there must be an acjtual 
delivery to the donee, with intent of the donoC to 
divest himself of title, dominion and control of the 
property, and to invest donee therewith. See Conlon 
vs. Turley, 56 App. D. C., 95. 

In the case of Lee v. Lee, 55 App. D. C., 344, the 
Court said: 

‘ 4 Among the indispensable conditions of a 
valid gift are the intention of the donor toi ab- 
solutelv and irrevocablv divest himself of the title, 
dominion and control of the subject of the gift in 
praesenti at the very time he undertakes to rpake 
the gift; * * * the irrevocable transfer of the 
present title, dominion and control of the thing 
given to the donee so that the donor can exefcise 
no further act of dominion or control over it 
(Basket vs. Hassell, 107 U. S. 603) * * * ancf the 
delivery by the donor to the donee of the subject 
of the gift are the most effectual means of Com¬ 
manding the dominion of it.” 

The bill fails to allege directly and positively [that 
the defendant delivered the stock to plaintiff, andi cer¬ 
tainly, in order to make a valid gift, it must appear on 
the face of the bill that a delivery of the stock was 
made at the time, and that the defendant lost all jbitle. 
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dominion and control of the stock in question. It is, 
therefore, respectfully submitted that there is no con¬ 
tract supporting any alleged transfer of the stock, be¬ 
cause, as hereinbefore shown, plaintiff, in working 
diligently for the defendant, was doing no more than 
he was legally bound to do, and furthermore, there is 
no valid gift because the bill contains no allegations 
that the certificate for forty shares was unconditionally 
delivered to plaintiff. 

A case very much in point is In Re Bauernschmidt’s 

Estate, 97 Md., 35. In that case the Court of Appeals 

of Maryland held there was no completed gift of the 

stock by a husband to his wife, although he placed the 

title of thirty shares of it in her name upon the books 

of the corporation and caused a certificate therefor to 

be issued in their names, because during all this time 

he actuallv had dominion and control of the stock bv 
♦ » 

virtue of the possession of the certificate. 

The Court said: 

“There can be no perfected gift when there has 
been no complete surrender of dominion over the 
thing given. Xow George Bauernschmidt never 
did surrender control over the stock of the 
Bauernschmidt Brewery Company even after the 
stock had been issued. He first put none in the 
name of his wife. Afterwards he gave her thirty 
shares and then he cancelled that certificate and 
others and issued the one for one hundred and 
fortv shares. He was not onlv President of the 
Company but in fact the owner of all its property. 
He issued and cancelled certificates seemingly as 
he pleased. * * * His dealing with the stock 

and her acquiescence in what he did and the fact 
that he could, and did, as the owner of all the 
property which the company possessed, exercise 
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complete control over those one hundred and forty 
shares, show that he had never surrendered do¬ 
minion over them or put it out of his pow^r to 
revoke the gift of them.” 

In the case of Allen-West Commission Company v. 
Goumbles, et ux, 129 Fed., 287, the facts were that 
Goumbles, the owner of one hundred and ten shares 
of stock in a corporation, delivered a written assign¬ 
ment of his interest in its business to his wife in May, 
1S99, when he was free from debt. He retained the 
certificates of the shares, voted them, and received 
dividends upon them, in money and in stock until 1903, 
when he became heavily involved in debt. He jthen 
transferred the stock to his wife by an endorsement 
and surrender of the certificates to the Corporation. 

The Court held that Goumbles had no intention in 
May, 1899, to then divest himself of the dominion and 
control of the stock; a delivery of the certificates of 
the stock was indispensable to accomplish such a pur¬ 
pose, and the delivery of the written assignment, while 
the donor retained and used the certificates to control 
the stock, was insufficient to complete a valid gift. 

The Court said: j 

(Page 290) “If the subject of the gift is a 
chose in action, such as a bond, a note, or stocfk in 
a corporation, the delivery of the most effectual 
means of reducing the chose to possession or use, 
such as delivery of the bond, or the note, oil the 
certificate of stock, if present and capable of de¬ 
livery, is indispensable to the completion of the 
gift. * * * The holding of the certificates of 

shares of stock is the customary and most, ef¬ 
fectual means of using the rights and privileges 
which the stock confers. The endorsement and 
delivery of the certificate is the usual and most 
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efficient way of transferring the stock. Three 
things were essential to a valid gift of this stock 
by the defendant. (1) A fixed purpose, at the 
time he made the assignment to his wife to then 
divest himself of all title, dominion and control 
of the stock and to vest these irrevocablv in his 
wife; (2) the immediate and perfected execution 
of this purpose, and (3) the delivery to his wife 
of the most effectual means of using and reducing 
the stock to possession. The endorsement and de¬ 
livery of the certificates to his wife would have 
proved all these prerequisites. Such an endorse¬ 
ment and deliverv was the true, customarv and 

most effectual wav to evidence the intention to 

* 

transfer the title, the control, and the dominion of 
the stock and to accomplish that purpose. The 
failure to deliver the certificate was fatal to the 
alleged gift, because without its deliverv the 
dormant assignment did not irrevocably deprive 
the defendant of the dominion and control of the 
stock, but left them all perfectlv amenable to his 
will.” 

It is significant, also, that plaintiff does not state the 
stock in question was delivered to him or does not ac¬ 
count for its whereabouts from the time of its issuance 
during the year 1919 until March 1, 1925, which is the 
date plaintiff alleges he assigned the stock to the de¬ 
fendant Horton. 

In addition, it is respectfully submitted that the 
plaintiff does not fully set forth facts sufficient to show 
that the defendant at the time of the return of said 
stock agreed to give it back or to hold it for plaintiff. 

II. Plaintiff Has Been Guilty of Laches. 

It is respectfully urged, also, that plaintiff has been 
guilty of laches, and there is no showing that the delay 
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which has occurred is consistent with requisite dili¬ 
gence. Plaintiff alleges in paragraph fifteen (l|. 4) 
that on the first day of March, 1925, at the request of 
the defendant Horton, plaintiff herein assigned certain 
stock to said defendant. In paragraph eighteen (R. 5) 
plaintiff sets forth that thereafter, that is, after the 
transfer of the stock, the business prospered, continued 
to prosper, and is at the present time prospering! and 
making large profits. These allegations clearly indi¬ 
cate that since March 1, 1925, plaintiff has been fully 
conversant with the financial structure of the defen¬ 
dant corporation, and being Assistant Treasurer, it is 
a fair inference that he had access to all corporate 
books, in the absence of any allegations to the contrary, 
and it is respectfully submitted that it was incumbent 
upon plaintiff to prosecute his suit with due diligence, 
and having suffered seven years to elapse during which 
time plaintiff slept on his rights, it is too late to now 
seek the intervention of a court of equity. It is a ivell 
known equitable principle that equity aids the vigilant 
and not those who sleep on their rights, and it has uni- 
formlv been held that when the bill on its face shows 
that plaintiff has been guilty of laches, and there are 
no extenuating circumstances excusing the failure of 
plaintiff to promptly invoke the aid of the Chancery 
Court, a motion to dismiss will properly lie on this 
ground alone. See: 

Fowler vs. Fowler, 38 App. D. C. 476, j 

Chiswell vs. Johnston, 55 App. D. C., 3, 

Schickler vs. Washington Brewery Co., 33 ^pp. 
D. C. 35. 

And the obvious answer to paragraph twenty-three 
of plaintiff’s bill of complaint (R. 7), wherein iti is 
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alleged, in substance, that not until March 1, 1932, did 
plaintiff ever question any of the acts or motives of 
the defendant Horton, is that such failure and omission 
is entirely chargeable to plaintiff, as the averments of 
that paragraph and the preceding paragraph do not 
show lack of knowledge, or lack of means of knowledge, 
of the financial standing and progress of the defendant 
corporation, nor of the motives or intents of the de¬ 
fendant Horton. 

The Supreme Court of the United States in the case 
of Mercantile National Bank vs. Carpenter, 101 U. S., 
5G7, in a suit to avoid a fraudulent transaction, said: 


“The means of knowledge, are in effect the same 
thing as knowledge, and the bill must show when 
the discovers of the fraud was made, and that the 
delay which has occurred is consistent with req¬ 
uisite diligence.’ ’ 


III. The Bill of Complaint is Defective in That it Does 
not Contain Averments of Fact Essential to Mis¬ 
representation or Fraud. 


Plaintiff in paragraph twenty (R. 6) attempts to 
charge the defendant with fraud and deceit. An ex¬ 
amination of that paragraph shows that it contains 
mere conclusions. Plaintiff, in said paragraph, alleges 
that the representations made by defendant and be¬ 
cause of which plaintiff was induced to transfer his 
stock were false, but he fails to point out in what par¬ 


ticular they were false. Nor does plaintiff set forth 
any facts showing that the information concerning the 


stock and its value was all within the power and con¬ 
trol of defendant and that plaintiff was ignorant of 
the true existing conditions. Quite the contrary, plain¬ 
tiff by his bill shows that at all times he was conversant 
with the affairs of the corporation, and, as a matter 
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of law, he had no right to rely on statements whiph he 
knew, or by the exercise of ordinary diligence should 
have known, were false. Plaintiff in paragraph twenty 
(R. G) recites that the representation by which he was 
induced to transfer his stock was false. As the repre¬ 
sentation was that the stock was needed in order to 
secure additional needed credit for the corporation (R. 
5), it is safe to assume that the corporation dicjl not 
need any additional credit. But plaintiff by his bill 
particularly alleges that from its formation thej cor¬ 
poration was financially successful (R. 5) (R. 7j), so 
therefore he could not. have relied on or been m|isled 
or deceived by the alleged statements of defendant. 

While the motion to dismiss admits all facts j well 
pleaded, it does not admit conclusions, and it is I sub¬ 
mitted that it is incumbent upon one who impugn^ the 
good faith of a transaction to set forth the ultimate 
facts instead of conclusions of facts. 

In the case of Fogg vs. Blair, 139 U. S., 118, the 
Court said: 

i 

4 'One who impugns the good faith of a transac¬ 
tion must state the essential, ultimate facts ijipoii 
which his cause of action rests, and not content 
himself with general charges that what was <jloiie 
was * colorable,’ ‘a fraud,’ ‘a breach of trust’ and 
‘a scheme’ bv which the contractors were to get 
the stock without paying for it. These are allega¬ 
tions of legal conclusions merely, which a de¬ 
murrer does not admit.” 

In the case of Peck vs. Haley, 21 App. D. C., p. 224 
at p. 237, the Court said: 

“Mere general allegations that the convevance 
of the legal title to Haley from the surviving trus¬ 
tee was fraudulently acquired are insufficient. (The 
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facts which constitute the fraud or excuse the de¬ 
lay must be specifically stated.” 

In 12 R. C. L., 419, Section 166, the rule is laid down 
as follows: 

“In order properly to plead fraud, a bill, com¬ 
plaint or answer must contain averments of all 
the elements thereof. Thus, it must show that the 
representation made the basis of the charge of 
fraud was made bv the defendant, or with his an- 
thority, that it related to a material fact, that it 
was false, that it was made under such circum¬ 
stances that the person to whom it was made had 
a right to rely on it, and that he did in fact rely 
on it, and that he was damaged in consequence.” 

Tested by the foregoing rules, the plaintiff’s bill of 
complaint falls far short of properly charging fraud, 
as it certainly cannot be said that the plaintiff had the 
right to rely on the representation of the defendant 
that the assignment of stock was needed in order to 
secure additional credit for the corporation when in his 
own bill plaintiff shows that the business at all times 
was a prosperous one and made large profits. 

It is urged that the action of the lower court, in dis¬ 
missing plaintiff’s second amended bill of complaint, 
was proper and should be affirmed. 

Respectfully submitted, 

Roger J. Whiteford, 

P. H. Marshall, 

Ringgold Hart, 

John J. Carmody, 

815 15th Street, N. W., 
Attorneys for Defendant. 







